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Introduction

Under South African law,
immovable property can be owned
individually, jointly in undivided
shares, or by an entity such as

a company, close corporation,
trust, or a similar entity registered
outside the country. Importantly,
purchasing property in one’s
personal capacity or through an
entity has various tax-related
advantages and disadvantages.

Primary tax factors to consider
Transfer duty

Transfer duty is paid by a purchaser on
the acquisition of immovable property. It
is payable to the South African Revenue
Service (‘SARS’) on all transactions

that are not subject to value-added

tax (‘"WVAT’). The rate is calculated on a
sliding scale and is the same for natural
persons, companies, close corporations,
and trusts that purchase property.

Transfer duty may also be payable on the
acquisition of shares in a company, a
member’s interest in a close corporation,
or a beneficial interest in a trust where
the entity constitutes a ‘residential
property company’ or ‘residential
property trust’, per the Transfer Duty Act.
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Value-added tax

No transfer duty is payable if the
transaction attracts VAT. VAT is payable
where a seller is a VAT vendor and sells
property that forms part of their VAT
enterprise. If VAT is payable, the seller is
liable to pay it to SARS. It is imperative
that the sale agreement clearly indicates
whether the purchase price includes VAT,
excludes VAT, or is zero-rated for VAT.

If the property is being sold as part of
a going concern and both parties are
registered VAT vendors, the transaction
may qualify to be zero-rated for VAT,
provided the requirements of the
Value-Added Tax Act are met. The sale
agreement must stipulate that the
property is being sold as part of a
going concern.

Whether VAT or transfer duty is payable,
it is important to ensure that the parties
are up to date with the filing of their tax
returns with SARS, otherwise delays may
ensue. Generally, SARS will not issue the
necessary transfer duty receipt or VAT
documentation until the parties are

tax compliant.




Capital gains tax

The first R3 million of any capital

gain made on the sale of a property

by an individual is disregarded for
capital gains tax (‘CGT’) purposes,
provided the property in question is
the individual’s primary residence. This
exemption generally only applies to
South African tax residents and where
the property is owned by the individual
in their personal capacity.

Effective

Individual or entity o
‘ D CGT rate

Individuals and special trusts 18%

Companies and close corporations | 21.6%

Other trusts 36%
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Estate duty

Upon their death, an individual’s estate
(including immovable property held in
their personal capacity), less allowable
deductions, is subject to estate duty.

A rebate of R3.5 million is allowed.
Thereafter, estate duty is payable at a
rate of 20% on the dutiable value of an
estate up to R30 million and 25% on
the value exceeding R30 million.

Purchasing property in a
personal capacity

Advantages

Lower effective CGT rate.

The first B3 million of the capital
gain may qualify for the primary
residence exclusion.

v No auditors’ or accounting
officers’ fees.

Disadvantages

y  The primary residence exclusion
generally does not apply to non-
residents.

y  The primary residence exclusion
does not apply to investment
properties or second homes.

v Estate duty may be payable on
death in respect of the assets in
one’s estate.

v Property owned in one’s personal
capacity may be attached by
personal creditors in the event of
insolvency or sequestration.
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Purchasing property in a
company

Advantages Disadvantages

Purchasing in a company may
offer protection from business
creditors. If a purchaser intends
to trade or run a business on
the property, it may be to their
advantage to purchase the
property in an entity to ensure
that business creditors will
generally only have recourse
against business assets. Property
owned in a private capacity

is typically protected from
attachment.

At the time of acquisition of

the immovable property, the
sale agreement may be signed
on behalf of a company ‘to

be formed’ and ratified by the
company after its formation in
accordance with the Companies
Act. A purchaser must therefore
have a clear idea of the entity
they intend to use to acquire
ownership at the time of
contracting.

Alternatively, the provisions

of the Companies Act may be
invoked so that a promoter signs
on behalf of a company to be
formed. Specific requirements
apply and one should consult a
conveyancer for expert advice.

In certain circumstances, a
company may provide financial
assistance in connection with
the acquisition of its shares,
provided the requirements of the
Companies Act are met.

Companies are subject to a
higher effective CGT rate than
individuals.

Annual financial statements
and annual returns must be
maintained and filed where
applicable.

Where the property being sold
constitutes all or the greater
part of the company’s assets or
undertaking, a special resolution
of shareholders may be required
in terms of the Companies Act.

In order for a shareholder to
access profits retained by the
company, dividends may be
declared, which could attract
dividends tax.

The value of the shares in

a company forms part of a
shareholder’s estate for estate
duty purposes and may be
attached by creditors in the event
of sequestration.
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Purchasing property in a
close corporation

Advantages

y A close corporation (‘CC’) is a
separate juristic person and may
offer protection from business
creditors. Where a property is
acquired for business purposes,
creditors will generally only have
recourse against the assets of the
CC, subject to applicable law.

u  Existing close corporations
continue to exist as separate
juristic persons and may continue
to acquire, own, and dispose of
immovable property.

vy Members may manage the affairs
of the CC directly without the
formal governance requirements
that apply to companies.

Purchasing property: Tax considerations 6

Disadvantages

N

Since the commencement of the
Companies Act, no new CCs may
be registered, save in very limited
circumstances. Purchasers
wishing to acquire property
through a CC may generally only
do so by using an existing close
corporation.

Close corporations are subject
to the same effective CGT rate as
companies.

Annual returns must be submitted
to the Companies and Intellectual
Property Commission (‘CIPC),
and proper accounting records
must be maintained.

The value of a member’s interest
forms part of that member’s
estate for estate duty purposes
and may be attached by creditors
in the event of sequestration.

If profits are distributed to
members, careful tax planning
should be undertaken to
determine the most tax-efficient
method of distribution.
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Purchasing property
in a trust

Advantages

Trusts are effective estate
planning tools.

Assets properly owned by a trust
generally do not form part of

the founder’s or beneficiaries’
deceased estates, provided the
trust has been validly established
and properly administered.

A trust may eliminate potential
complications where there are
multiple heirs, since it remains
the owner of the property
despite the death of a founder or
beneficiary.

Trust assets generally cannot
be attached by the personal
creditors of beneficiaries.

Disadvantages

Trusts attract the highest effective
CGT rate if capital gains are

taxed in the hands of the trust.
Capital gains may, however, in
appropriate circumstances, be
vested in beneficiaries and taxed
at their applicable rates.

Income retained by a trust is
generally taxed at a flat rate of
45%, although income vested
in beneficiaries may be taxed in
their hands, depending on the
circumstances.
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Conclusion

In deciding on the appropriate entity in
which to acquire immovable property,
itis recommended that potential
purchasers consult an experienced
conveyancer and, where appropriate,

a tax adviser prior to signing a sale
agreement to obtain expert advice
based on their specific circumstances.

For legal guidance, contact our team at
info@stbb.co.za.
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Cape Town

8th Floor, 5 St Georges Mall,
Cape Town

021406 9100

Blouberg

24 Blaauwberg Road,
Table View
0215214000

Claremont

2nd Floor, Buchanan’s Chambers,
Cnr Warwick Street & Pearce Road,
Claremont

021673 4700

Helderberg

1st Floor, Titanium House,
19 Gardner Williams Avenue,
Paardevlei, Somerset West
021850 6400

Noordhoek

4 Carlton Close,
Sunnydale, Noordhoek
021784 1580

Tyger Valley

5 High Street, Rosenpark,
Tyger Valley

021943 3800

Hermanus

Unit 3 & 4,7 Village Lane,
Hemel and Aarde Village,
Hermanus

028 753 0033

Let us connect you.
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Fourways

Ground Floor, Block A, The Pivot,
Montecasino Boulevard,
Fourways

010 001 2632

Bedfordview
105 Boeing Road East,
Bedfordview
011 453 0577

Sandton

112, 4th Street, Parkmore,
Sandton

011 219 6200

Centurion

F&S House,

c/o John Vorster Drive

& Lenchen Avenue North,
Centurion

012 0011546

Durban

Unit 3, 1st Floor,

21 Richefond Circle,
Ridgeside Office Park,
Umhlanga Ridge
031583 8060

East London

1st Floor, Block B,
Chesswood Office Park,
8 Winkley Street, Berea,
East London
0437211234

STBB offers access to a dynamic team of
attorneys, conoveyancers and notaries, who
are specialists in numerous fields of the law.
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Our areas of expertise

« All conveyancing

« Commercial law

« Commercial property law

« Construction law

« Correspondent services

« Divorce, child, and family law

» |nsolvency law

» Insurance law

» Labour law

« Litigation and dispute resolution

« Mergers and acquisitions

« Motor vehicle accident and personal
injury claims

« Municipal planning law

» Non-resident services

« Property development law

« Wills, trusts, deceased estates, and
curatorships
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Disclaimer: The material contained in this brochure is provided for general information purposes
only and does not constitute legal or other professional advice. We accept no responsibility for
loss or damage which may arise from reliance on information contained herein.
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