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‘(1) The municipality shall provide or ensure a service for the collection and
removal of business waste and domestic waste from a premises at the

applicable tariff.

(3) The occupier of the premises on which business or domestic waste is
generated is liable to the municipality for payment of the applicable tariff in
respect of collection, removal and disposal of domestic and business waste

from the premises and remains liable for payment of the tariff...”

The applicant thus argues that there is no reasonable basis upon which it can
be accepted that any member of the public will refuse a legitimate service

provided by the City instead of paying a private waste removal company.

The scenario contended by the applicant appears in the new unpromulgated
by-law (Annexure “FA16" to the founding affidavit) and the old by-law. The

applicant refers to Section 25(3) (CaseLines 004-80) which provides:

“The owner of the property or premises remains liable to pay the prescribed
municipal service fee for the provision of the municipal service, and is not
entitled to exemption from or reduction of the amount of such fee by reason of

not making use, or making partial or limited use of the municipal service.”

The applicant further refers to Section 36(2) (CaseLines 004-81) where the

following appears:

“‘Where a waste removal service cannot be rendered in respect of premises

because of the action of the owner and/or the occupier of the premises, the
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owner and/or the occupier remains liable for the payment of the costs of the

service in terms of the provisions of section 40(1).”

The above approach, the applicant contends, is vastly different from the
cleansing levy approach regard being had to the old and the unpromulgated
by-laws the applicant contends that is lawful and rational because a member
of the public would then pay for the service of waste removal and should such
member fail to make use of it despite it being available, and offered by the
City, the specific member of the public must then pay for such service. This

is vastly different to circumstances where the City does not or cannot provide

waste removal services. due to no fault of the member of the public and as

such, the public does not have to pay for such service.

The applicant emphasizes, in support of its contention of irrationality, that
when the City called for public participation, it did so with reference to the
MTREF, which included the new tariff policy and not on the basis of the old
by-law. Thus, if the City’s intentions were to rely on the old by-law, the City
must let the public know and this would render the entire process unlawful.
The applicant argues that this is a demonstration that the City never sought to
rely on the old by-law for the imposition of the cleansing levy and now that the
City has realized that it acted unlawfully, the reliance upon the old by-law is a

belated ploy.

The City has challenged the applicant to provide evidence of private waste
collection which pay the City for use of its waste disposal sites. The applicant
has annexed a statement of account from the City provided to the applicant
by Smart Waste, a private waste removal company. This statement is
attached to the replying affidavit as Annexure “FX1” and is referred to

CaselLines 005-11. The statement reveals that Smart Waste is billed for
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domestic waste dumped by its vehicles at the City's waste disposal sites. A
confirmatory affidavit by Mr Claassen of Smart Waste has been filed in
confirmation hereof. Consequently, the applicant contends that the City’s
allegations that there is no cost for dumping at the City's waste disposal sites
for household waste is not factually true and the City's stance is further
contradicted by Schedule 5. The applicant argues that this is an important
point surrounding rationality: The public that receives no waste removal

services already for it, directly and indirectly.

Insofar as the City contends that the applicant is not acting in the public
interest or that it does not have any grounds to act in its members’ interest is
misplaced. The nature of the inquiry is not what the citizenry prefers, but
rather about what the law demands. The applicant thus contends that it is the

City that is arrogating onto itself a power to tax the citizenry unlawfully.

Insofar as the City contends that the applicant is not acting in the public
interest or that it does not have any grounds to act in its members’ interest is
misplaced. The nature of the inquiry is not what the citizenry prefers, but
rather about what the law demands. The applicant thus contends that it is the

City that is arrogating onto itself a power to tax the citizenry unlawfully.

The applicant points out that it is important for organisers like the applicant to
intervene where the City places the public the impression that it is acting
lawfully and taxing them, where the City is not acting lawfully. The applicant
relies on a petition which appears on the applicant’'s website since 3 April
2025. On this petition, approximately 451 persons signed the petition, and the
applicant refers to an addition 1628 persons who signed the petition on the
applicant’'s Facebook page. The applicant has sought leave that this evidence,

being hearsay in nature and electronic data to be admitted in accordance with
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the rules of court and the relevant legislation. Nothing turns on this issue as

will more fully hereunder.

The applicant takes issue with the City who suggests that if it is found that the
City has fallen short of the issue of legality and unlawfully imposed tariffs,
rates, taxes or surcharges on a fee, then the setting aside of the underlying
decision would invariably be coupled with an order directing the City to pay
the amounts unlawfully paid to it. The applicant argues that this does not
address or remove the harm caused because it constitutes a notion or future
solution to some of the effects of the harm that may be caused by the City's
illegality. The applicant emphasises that the process of repaying or crediting
accounts has historically been an administrative nightmare with individual
households having been required to issue formal disputes and ultimately

taking months to obtain a credit from the City.

The applicant further contends that the above solution offered by the City is
not just and equitable and is simply not an answer to the City’s failure to
comply with the legality issues. Furthermore, by relying on Section 40(4) of
the old by-law the City exacerbates the situation because in the aforesaid
section provision is made for a person who fails to pay the applicable tariff to

be found guilty of an offence. (CaseLines 004 — 85)

The applicant contends that the City’s attack on the urgency of this application
is the City's mistaken reliance on the old by-law. The applicant has not made
out a case based on the old by-law and contends that the triggering event for
this application was the City’s communication to the applicant on 30 May 2025
that the resolution including the cleansing levy had been passed by the

Council on 29 May 2025.
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The applicant illustrates that the City's approach on the basis that the
application does not belong in the urgent court due to the voluminous papers
uploaded deserves consideration. It is so that the City has uploaded hundreds
of documents which are irrelevant or to which the City has made no or little
reference. The provincial gazette no. 217 consists of 348 pages of which only
9 are relevant for purposes of this application. Moreover, the entire bid
document consists of 244 pages and is of no relevance to the legal issues
involved in this application. Moreover, the City has annexed the council’s
resolution that led to the 2016 old by-law on which the City evidently relies,
and this comprises of 606 pages and is of no use to the court. Moreover, |
reiterate that the deponent to the answering affidavit alleges that he has no

knowledge of the circumstances why the tariff was brought in 2017.

The City has further annexed its entire budget and every support document
thereto which exceeds 1000 pages, and | cannot find any relevance of this

document to the issue of legality contended by the applicant.

Insofar as the City’s complains that the applicant afforded it only 2 days to file
an answering affidavit, this is not borne out by the facts which are
demonstrated by the applicant and culminating in a period of 13 days which

the City had to file an answering affidavit.

In response to the applicant’'s contention that the City did not consider the
recommendations made by the applicant but rather the objections, that the
City raises the questions whether the recommendations could have been
considered by the City because the comments were sent to the incorrect email
address. This allegation is naturally again set by the City’s resolution of 29
May 2025 which clearly shows that the City had the applicant’'s comments in

its possession (CaseLines 001 — 78).
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RESPONDENTS’ SUPPLEMENTED ANSWERING AFFIDAVIT
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In line with the order of the Honourable Mrs Justice Bam the respondents filed
the supplementary answering affidavit, and, in my view, the supplementary
answering affidavit does not provide an explanation for the failure of the City
to comply with the legislative framework. | note that the City insists that the
waste management by-law is in fact a promulgated by-law in terms of no. 274
of the Provincial Gazette dated 24 August 2016. The City contends that there
can be no doubt as to the standing of the waste management by-law. |
furthermore note with concern that the deponent to the supplementary
answering affidavit alleges that the respondents had tried to locate the City’s

tariff policy of 2016 however it is proved to be a timeous exercise, and this

policy will be produced on the date of the hearing of this application. [ find the

allegation untenable and the City's contention being fundamentally anchored
on the tariff policy of 2016, it cannot be permitted to fail to produce the tariff

policy of 2016 and submit that it will be produced at the date of hearing.

The respondents again annex some 180 pages dealing with the tariff policy
with effect from 1 July 2018 and | cannot find the relevance of this tariff policy
if the City relies on the Tariff Policy of 2016 which it has not produced.
Furthermore, the respondents have annexed to their supplementary
answering affidavit the Local Authority Notice 1031 of 1018 which runs over
350 pages, and | respectfully cannot see the relevance of the document where
only one paragraph thereof dealing with schedule 5 and the refuse removal

service tariff is referred to.

APPLICANT’S SUPPLEMENTED REPLYING AFFIDAVIT

191

The applicant, in line with the order of Bam J supplemented its replying
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affidavit therein highlighting the City’s reliance on a 20186 tariff policy that the
City cannot produce and the City's new attempt to invoke a 2018 tariff policy

and by-law.

The applicant contends that the City relies upon the following:

‘[C] Crucially, with due reference to section 74(1) of the Municipal
System’s Act, the source of the cleansing levy is the City of Tshwane
Metropolitan Municipality Tariff of 2016. However, the City is not able
to produce the tariff policy of 2016 and it must follow that the City could
not have relied on the 2016 policy at the stage it adopted schedule 5
on 30 May 2025 (or when it was publicized on 18 June 2025) if the
policy could not be located. The inexplicable conclusion is that the
police could not have been considered and could not further a source

of the City’s power at the relevant stage.”

The Applicant further contends that the City’s reasoning is further undermined

by Section 39 of the 2016 by-law which provided the following:

“The waste management service tariffs and charges will be determined in
terms of the Tariff Policy of the municipality in compliance with Section 47

of the [system’s act]”. This is found at CaseLines 004 — 85.

Consequently, on the City’s own version, the City did not have access to the
2016 tariff policy when it prepared, published, debated and adopted schedule
5. It must follow that the City acted contrary to the By-Law upon which it now
relies when it determined the new tariffs, including that of city cleansing. The
applicant submitted that even if the 2016 tariff policy exists it does not provide

the power which the City claims because the City itself acknowledges that
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there were later policies.

The applicant contends that the City, having realized that reliance upon the
2016 by-law relied upon in its answering affidavit does not come to the City’s
assistance, and it now refers to a 2018 tariff policy and by-law. The 2018 by-
law, to which | have referred above, is not a by-law concerning waste
management or tariffs. This document is the “property rates by-laws”, which
give effect to the City’s rates policy under the Rates Act. This document (at
52 — 206) refers to and includes the implementation of the rates policy and not
the 2018 tariff policy. The aforesaid by-law has no nexus to waste
management or any city cleansing tariff and the City cannot therefore not rely

thereupon for the source of its power.

The applicant contends that the City’s reference to “Schedule 5 thereof...”
(paragraph 25, Caselines 052 — 11) is ill considered. Schedule 5 in this
context is not part of the property rates by-law which was attached by the City
but relates to a separate council resolution published under Section 75A(3)

(CaseLines 052 — 222).

Insofar as the 2018 tariff policy is concerned the applicant contends that

Section 6 thereof provides the following:

“[a]s far as practically possible, consumers should pay in proportion to the
demand of services consumed... [and that] ... [a] Il households, with the
exception of the poor (indigent) should pay the full costs of services
consumed... [and that it must include the] ... cost reasonably associated
with the rendering of the service ...” (CaseLines 052 — 22, annexure SSA

to the supplementary answering affidavit.)
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The applicant further contends that Section 7.1 thereof defines “trading
services as” “measurable services” that can be apportioned to an individual
consumer and lists waste removal “as an example”. This is found at annexure

“SAA1” to the supplementary answering affidavit at CaseLines 052 — 022)

The applicant emphasizes that the versions before Court shows clearly that
the cleansing levy is not measurable and cannot be accurately apportioned.
The City itself describes the cleansing levy as an “unbillable service”. The City
then relies on Section 10.4.1 on the 2018 tariff policy which refers to a
cleansing levy. However, this reference is not in line with the form of the levy
set out in the current schedule 5 of 18 June 2025 (annexure RAA2, Caselines

004 - 264).

The applicant emphasizes that the current schedule 5 states that the “tariff for
city cleaning is levies against all premises with no waste account” (CaselLines
004 — 265). This includes both residential and business properties, with
limited exceptions. By contrast, Section 10.4.1 of the 2018 policy limits the
imposition to only residential properties with no waste account (CaseLines 052
- 51). Businesses were excluded in 2018 but apparently are now included.
The applicant therefore contends that this inconsistency underscores the
City's reliance on the 2018 documents and is legally unsustainable. Even if
the 2018 tariff policy would serve as a source of power, the City exceeded its
power in applying the levy to businesses which conflicts with the policy's
terms. Lastly the applicant contends that the reasons it has submitted in
respect of the 2016 by-law, the cleansing levy set out in schedule 5 is both

unlawful and irrational.

The applicant has drawn the court’s attention to the City’s 2017 withdrawal

notice but has omitted any reference to withdrawal notices between 2018 and
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2025. This notwithstanding that tariff policies are reviews annually and the
City has also omitted to make mention of the tariff policies between 2018 and
2025. The applicant argues that these omissions are calculated to create the

impression that the 2018 documents remain in force. | agree.

DISCUSSION AND CONCLUSION

122

123.

124.

It is clear that the City intends to impose a levy on approximately 250 000
affected members of the public for services which the City does not provide to
such affected members. In doing so | have dealt with the legislative shortfalls
by the City and the issue of legality which the City has not taken sericusly.
Because of the City’s inability to provide sufficient waste removal services over
the years it has become necessary for the public to identify other means to

have their waste disposed of.

| am persuaded that the cleansing levy is unlawful for want of compliance with
the Constitution and the statutory framework under which the city is obliged to
operate. | am furthermore persuaded that the City does not have the power
to conduct itself as it intends to and that the intended cleansing levy is irrational

because the City’s reasons for taxing the public are objectively sustainable.

The Applicant has referred the court to Rademan v Moghaka Local
Municipality and Others (CCT) 41-12 [2013] ZACC 11; 2013 (4) SA 225 (CC);
2013 (7) BCLR 791 (CC) (26 April 2013) at paragraph 42 where Zondo J

stated the following:

“... where the Municipality claims payment from a resident or ratepayer for
services, it is only entitled to payment for services that it has rendered...

There is no obligation on a resident, customer or ratepayer to pay the
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Municipality for a service that has not been rendered.”

125.  Section 1(c) of the Constitution provides that the Republic of South Africa is

one, sovereign, democratic state founded on the following values:
“... ¢ Supremacy of the Constitution and the Rule of Law.

126.  Section 2 of the Constitution provides:

“This constitution is the supreme law of the Republic; law or conduct
inconsistent with it is invalid, and the obligations imposed by it must be

fulfilled.”
127.  Section 172(1)(a) provides:

“When deciding a constitutional matter within its power, a court — (a) must
declare that any law of conduct that is inconsistent with the Constitution is

invalid to the extent of its inconsistency”.

128. In respect of the powers of Local Government the Constitutional Court in
Fedsure Life Assurance Limited & Others v Greater Johannesburg
Transitional Metropolitan Council & Others 1999 (1) SA 374 (CC) at para [58]

state that:

“lilt seems central to the conception of our constitutional order that the
Legislator an Executive in every sphere are constrained by the principle
that they may exercise no power and to perform no function beyond

conferred upon them by law.”

129. The decision in Fedsure has been reaffirmed in various cases dealing with

Municipal Powers, including the imposition of rates and tariffs. In Thaba
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Chweu Rural Forum and Others v The Thaba Chweu Local Municipality and
Others (737/2021) [2023] ZASCA 25 (14 March 2023) at para [37] the

Supreme Court of Appeal held that:

“It is important to bear in mind that in the fabric of our constitution, the First
Respondent is the sphere of government and the Second and Third
Respondents are organs of state. | constitutional democracy is based on the
rule of law. As stated by this Court in Kali NO & Others v Mongaung
Metropolitan Municipality & Others? ‘... the function of public servants-... is to
serve the public, and the community at large has the right to assist upon and
to act lawfully and within the bounds of the authority..." the municipalities are
thus expected not only to be conversant with the law applicable to their sphere
of Government, but also to conduct their affairs within the confines of the law.
Should they fail to do so, the courts should not be impeded from considering
and granting an appropriate order that would have the effect of vindicating the

principle of legality.”

The starting point for the City when asserting that it has a right to do what it

has done or intends doing is found in Section 229 (1) of the Constitution.

| have had careful regard to the comprehensive heads of argument filed on
behalf of all the parties. Insofar as the respondents’ heads of argument are
concerned, | find the heads unhelpful because the thrust thereof is the
continuation of an untenable argument put up by the City and falls short of
fully addressing the failure of the City to comply with applicable legislation.
Moreover, having conveyed to the court that the City will move and application

in terms of rule 6 (5) (e) of the uniform rules of court to introduce into evidence

1 2014 ZASCA 90; 2014 (5) SA 123 (SCA) at para [30]
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the 2016 Tariff Policy, there was no attempt to do so on Friday 25 July 2025.
That being the case, the City’s opposition to the applicant's case was
unmeritorious and its continued and incorrect reliance upon a document which
was not before court, and incorrectly relied upon, in the face of incontrovertible
evidence of failure to adhere to the principle of legality. The City continued
vehemently with irrelevant and untenable arguments which did not assist the
court in any manner whatsoever. The challenge on the urgency and locus
standi of the applicant was disingenuous, given the facts of the application but

warrant an explanation, which will follow hereunder.

Insofar as the legality principle and municipal tariffs are concermed Section
1(c) of the Constitution provides: “The Republic of South Africa is one,
sovereign, democratic state founded on the following values: ... (c) Supremacy
of the Constitution and the rule of law.” Section 2 reads: “This Constitution is
the supreme law of the Republic; law or conduct inconsistent with it is invalid,

and the obligations imposed by it must be fulfilled.”

Section 172(1)(a) provides: “When deciding a constitutional matter within its
power, a court - (a) must declare that any law or conduct that is inconsistent

with the Constitution is invalid to the extent of its inconsistency.”

In Rates Action Group 2006 (1) SA 496 (SCA) at paras [17] to [20] the City of
Cape Town charged separate amounts for sewerage and refuse removal; both
at least partially coupled to the value of the property and not on actual usage.
However, where the amounts were coupled to the value of property, the court
held that the municipality could do so through property rates, meaning that the
City derives its power from Section 229(1)(b). This decision is authority for the
proposition that these cleansing levy — services described by the City are the

kind of services which cannot be charged to individuals as a tariff. The
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authority also recognises that the Systems Act does not oblige a municipality
to charge for services in accordance with a tariff. It simply entitles it to do so,
provided that a tariff policy has been adopted and by-laws promulgated in
terms of the act.

The documents annexed to the founding affidavit make it clear that the City
had adopted a new Tariff Policy on 29 May 2025, which was not yet
promulgated. Despite this, Schedule 5 was adopted and published as if based
on law. The City failed to explain whether it still intends to promulgate the new
Tariff Policy and the accompanying by-laws, or whether it has abandoned that
process. The evasive stance by the City deprived the Court of critical

information necessary to assess the legality of the cleansing levy.

In Lombardy City of Tshwane Metropolitan Municipality v Lombardy
Development (Pty) Ltd & others (724/2017) [2018) ZASCA 77 (31 May 2018)
at para [15] and Thaba Chweu Rural Forum supra the Supreme Court of
Appeal was similarly faced with omissions to produce documents that were
material to deciding whether the municipalities had followed due process in
determining rates, holding that in such cases there is obviously no evidence
of compliance. In this case, the City finds itself in a far worse position because
the production of the documents is not only relevant in respect of the process
followed, but because the City is powerless to promulgate tariffs without the

required documents.

The City, having adopted the new Tariff Policy and, while being subject to the
applicant’s attack on its legality in respect of the cleansing levy, the City had
a statutory obligation to implement it. Section 74(1) of the Systems Act

provides that “A municipal council must adopt and implement a tariff policy on
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the levying of fees for municipal services provided by the municipality itself or
by way of service delivery agreements, and which complies with the provisions
of this Act, the Municipal Finance Management Act and any other applicable

legislation.”

The deponent to the answering affidavits is silent on these matters amounts
to dereliction of the duties of public officials, who are constitutionally required
to act lawfully, transparently, and in good faith. This failure supports the

inference that the City is attempting to hide the unlawfulness of its conduct.

The City's belated reliance on the 2016 by-law is misconceived. In the first
answering affidavit In its first answer, the City sought to justify the cleansing
levy by relying on a 2016 by-law. This is a clear departure from its previous
position, conveyed through its attorneys and reflected in its own documents.
The reliance on the 2016 by-law is legally untenable. The cleansing levy
published in Schedule 5 is not based on that by-law but on the 2025 MTREF

and the new Tariff Policy adopted by the Council on 29 May 2025.

The new Tariff Policy, by the City's own formulation, defines a “Tariff schedule”
as referring to the tariff tables accompanying the annual budget tabled under
section 17(3) of the MFMA.34 The policy further provides that tariffs must be
consistent with this new policy. The City has not promulgated the by-laws
necessary to give effect to the new Tariff Policy, the tariffs in Schedule 5 stand

to be declared unlawful to the extent that they provide for the cleansing levy.

Schedule 5 is identical to the draft tariff schedule attached to the founding
affidavit. Annexure “RAA2", CaseLines 004-264 to 272. The comparison

between Schedule 5 and the new Tariff Policy reveals The City's alignment
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and the fact that both deviate from the 2016 by-law. This demonstrates that
Schedule 5 in its published form did not, and could not, derive its power from

the 2016 by-law.

The City’s reliance on the 2016 by-law is also contradicted by its own
attorney’s letter (Replying Affidavit, CaselLines 005-6, paragraph 16) which
justifies the levy with reference to a different rationale. The 2016 by-law is not

given emphasis to by a tariff policy.

In its supplementary answering affidavit, the City attempts to illustrate that the
source of the cleansing levy is the 2016 Tariff Policy, Supplemented Answer,

052-9, paragraph 9, however it concedes: “We have fried fo locate the City’s

w

i icy of 2016 however. i to _be limeous exercise.

(Supplemented Answer, 052-9, paragraph 9).

In my view it is irrational and in fact misleading to submit that the Council relied
on a policy as the source of its power, if it had been unable to locate the policy
at the stage when the policy was not available to it when it adopted Schedule
5. The inescapable inference is that the 2016 policy was not considered at the

time and could never have been the source of the City’s power.

In Wightman t/a JW Construction (Pty) Ltd v Headfour (Pty) Ltd and another
[2008] ZASCA 6; 2008 (3) the Supreme Court of Appeal, in respect of
ambiguities where a party must necessarily possess knowledge, held the
following: “A real, genuine and bona fide dispute of fact can exist only where
the court is satisfied that the party who purports to raise the dispute has in his
affidavit seriously and unambiguously addressed the fact said to be disputed.

... When the facts averred are such that the disputing party must necessarily
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possess knowledge of them and be able to provide an answer (or
countervailing evidence) if they be not true or accurate but, instead of doing
so, rests his case on a bare or ambiguous denial the court will generally have

difficulty in finding that the test is satisfied.”

The above is supported by section 39 of the 2016 by-law, which states that
tariffs must be determined in terms of a tariff policy compliant with section 74
of the Systems Act.43 The City did not have access to such a policy when it
adopted Schedule 5 and therefore, to the extent that it now relies on the 2016
by-law, it acted contrary to it. If the 2016 tariff policy had any force or, the City
should have had no difficulty to produce it, because it would have to form part

of the City’s and other institutions’ public records.

The question remains: why did the City, if it really intended to rely on the 2016
by-law and policy as the source of its power on 29 May, approve a new tariff
policy on the same day? Again, the inescapable inference must be that when
the shoe was pinching the City adopted a different stance and shifted to the
2018 policy and by-law which is similarly flawed. In the City’s first answering
affidavit the City repeatedly relied on the 2016 by-law as a source of power.
The City contended: “fajbsent a frontal attack against the Waste Management
By-Law (24 August 2016), the concept of cleansing levy remains unchallenged
and exists as a matter of both law and fact”. Answering Affidavit, paragraph

46, CaseLines 004-19.

After seeing its errors in applicant’s the replying affidavit, the City steered
away from what it submitted was: “unchallenged ... matter of both law and fact”
to another source. The 2018 by-law referred to in the City’'s supplemented

answer is not a tariff bylaw at all. It is the Property Rates By-Laws giving effect
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to the Rates Policy under the Rates Act. Answering Affidavit, paragraph 46,

Caselines 004-19.

This Act makes no provision for waste management or cleansing levies and
the City did not show a 2018 by-law in respect of waste management or

cleansing levies.

Furthermore, section 6 of the 2018 tariff policy provide as follows: "fa]s far as
practically possible, consumers should pay in proportion to the amount of
services consumed ... [and that] ... [a]ll households, with the exception of the
poor (indigent), should pay the full costs of services consumed ... [and that it

must include the] ... cost reasonably associated with rendering the service...".

Section 7.1 of the policy defines "trading services"” as “measurable services”
that can be “accurately apportioned to an individual consumer” and lists “waste
removal” as an example. On the version of both parties the cleansing levy is
not measurable and cannot be accurately apportioned. The City itself
describes it as an “unbillable service.” Annexure “FA11”, CaseLines 001-73,
para 12.1.4. On a simple reading of the 2018 policy, the policy does not
correspond with the newly published Schedule 5. Answering Affidavit,

Annexure “RAA3", Caselines 004-265.

In the supplemented reply, Caselines 052-5, para 22 to 26 the policy limits
the cleansing levy to residential properties without a waste account. In
contrast, the current Schedule 5 applies the levy to all properties, including

businesses.
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In Pharmaceutical Manufacturers Association of SA and Another: In re Ex
Parte President of the Republic of South Africa and Others 2000 (2) SA 674
(CC) at para [85], the Constitutional Court held: “It is a requirement of the rule
of law that the exercise of public power by the Executive and other
functionaries should not be arbitrary. Decisions must be rationally related to
the purpose for which the power was given, otherwise they are in effect
arbitrary and inconsistent with this requirement. It follows that to pass
constitutional scrutiny the exercise of public power by the Executive and other
functionaries must, at least, comply with this requirement. If it does not, it falls

short of the standards demanded by our Constitution for such action.”

The same court held further that: “The question whether a decision is rationally
related to the purpose for which the power was given calls for an objective
enquiry. Otherwise, a decision that, viewed objectively, is in fact irrational,
might pass muster simply because the person who took it mistakenly and in
good faith believed it to be rational. Such a conclusion would place form above

substance and undermine an important constitutional principle.”

The City has attempted to defend the imposition of a cleansing levy for an
ulterior motive of funding a historical, underfunded budget (founding affidavit,
001-28, para 97 (read with 001-20, para 64 to 67) which is already paid for by
the public through property rates and other levies and tariffs. This is my view.
The City’s inability to provide waste management services, has caused the
public to incur additional expenses and effort to dispose of waste in an

alternative and lawful manner.

The disingenuous submission by the City that there is doubt about whether

applicant’s contentions that private waste services must pay the City for the
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use of its waste disposal sites and challenging the applicant to provide
evidence hereof demonstrates that the City misled the Court. The applicant

provided the relevant evidence.

In Wightman supra, the court expressed itself regarding disputes and it is
equally relevant here. In the City’'s answering affidavit, the deponent for the
City sought to undermine the rationale for the cleansing levy the City provided
before the application was launched by introducing a completely new
rationale. This created further ambiguity with regards to the purpose for which
the power was given vis a vis versus the purpose the City sought to achieve.
This demonstrates that the City’s version cannot be accepted and that its

rationale is not objectively sustainable.

The City sought to introduce a new rationale which is equally irrational. In line
with its reliance on the tariff policies and by-laws, the City's new rationale for
the levy shifted. In its supplemented papers and heads the City describes the
levy as a charge on those who ‘“choose” not to use the City's waste
management services and naming these members of the public as ‘free
loaders.” This submission is at odds with the City's earlier rationale, as stated
in the attorney’'s letter, which described city cleansing as “an essential
unbillable service”, and that it is related to ‘public cleansing, including street
sweeping, illegal dumping enforcement, landfill rehabilitation, and the
operation of municipal infrastructure not directly billable to refuse collection

clients.”

| do not understand how approximately 250 000 affected members of the
public are able to choose between using or refusing “..public cleansing,

including street sweeping, illegal dumping enforcement, landfill rehabilitation
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and the operation of municipal infrastructure. The City has not explained this
conundrum or the clear contradiction between the City’s answer through its
attorneys and the differing rationale. Nor does the attorney the City's

explanation through its acting on the City’s instructions.

The City has failed to provide evidence that members of the public refuse
waste removal services that are available and capable of being rendered. This
was highlighted by the applicant in its replying affidavit, (replying affidavit,
paragraph 26, Cselines 005-8). Despite the City having had the opportunity

to supplement its answer in this regard, it did not do so.

The applicant lastly argued that, with reference to State Information
Technology Agency Soc Ltd v Gijima Holdings (Pty) Ltd [2017] ZACC 40 (CC);
2018 (2) SA 23 (CC) para 53, that “... under s 172(1)(b) of the Constitution, a
court deciding a constitutional matter has a wide remedial power. It is
empowered to make ‘any order that is just and equitable’. So wide is that

power that it is bound only by considerations of justice and equity.”

The applicant pointed out that this is not the first time the City has been in this
position. In Lombardy, supra, Supreme Court of Appeal, relying on the
Constitutional Court’s judgment in Bengwenyama Minerals (Pty) Ltd and
others v Genorah Resources and others (Pty) Ltd and others [2010] ZACC 26:
2011 (4) SA 113 (CC) para 84-85 held in respect of the City and a litigant in
the City’s position that: “... it is important to emphasise that a litigant seeking
a just and equitable remedy limiting the impact of the mandatory remedy of a
declaration of invalidity must make out such a case. In particular, facts should
be adduced as to the deleterious consequences for the public interest of

setting aside a decision that has been declared invalid. This is to enable the
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Court to weigh up those consequences against the imperative to vindicate the

principle of legality. No such case has been made out by the City in its papers.”

In Thaba Chweu Rural Forum, supra, the Supreme Court of Appeal held and
described the weighing of consequences in fashioning a just and equitable
remedy as follows: “In fashioning appropriate just and equitable relief, the
approach in Lombardy finds application whereby this Court has to weigh the
consequences ... against the imperative to vindicate the principle of legality.
Should matters be left as they are, the respondents stand to unjustifiably claim
the unlawfully imposed excessive portion of the municipal rates, levied on the

agricultural properties of the ratepayers. The scale of justice will be tilted.”

In Lombardy, supra, the Supreme Court of Appeal held the following: “/f cannot
plausibly be so that the City proceeded to arrange its affairs in the confident
expectation that ratepayers would not challenge its conduct. Indeed, the City
does not even attempt to suggest what other remedy might be preferable from
the standpoint of justice and equity other than that the Court should decline to

set aside the 2012 valuation roll.”

On the question of urgency, the applicant argued that the triggering event for
this application was the City informing the applicant on 30 May that the
resolution including the cleansing levy had been passed by the Council on 29
May 2025. Until the City filed its answering affidavit, its uncontested position
on implementation of the cleansing levy was that it would be implemented on
1 July. This required that the application to be brought before then. If the case
were to be heard in the normal course, it would only be heard after 30 June
2026, after the end of the financial year in which the cleansing levy would have

affected the more than 250,000 affected members of the public. The City's
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primary attack on the urgency and the applicant’s alleged delay is the City's
mistaken reliance on the old by-law. The applicant has never sought to make
out a case based on the old by-law and it is irrelevant for purpose of
determining urgency. | do not believe that the attack on urgency is justified,
and | accordingly find that the applicant was justified to launch the application

on an urgent basis.

On the question of the applicant’s standing to have brought this application,
the City’s argument is similarly misguided. The City anchored its argument on
this issue on the applicant’s alleged failure to identity a section 38 (of the
Constitution) right enabling the applicant to show its locus standi. The
applicant argued that specific regard must be had to the public interest as it
appears from the City's papers, the Constitutional issues involved and the

principle of legality.

The City’s denial of the applicant’'s standing emanates from a misconceived,
narrow view of the Section 38 of the Constitution. The City It is also ill informed
about the way the public’s basic rights are affected by its actions. Its approach
creates doubts as to its motivation for raising the objection against a civil rights
organisation calling for judicial oversight. In Ferreira v Levin NO 1996 (1) SA
984 (CC) at para 165 Ferreira, Chaskalson P held that a broad approach had
to be adopted to standing in constitutional cases. Since, there has been
increasing judicial support for the proposition that Section 38 of the
Constitution is not merely confined to the Bill of Rights, as the City contends,

but to all constitutional matters.

In Kruger v President Of Republic Of South Africa And Others 2009 (1) SA

417 (CC) at para 23, Skweyiya J pointed out that constitutional litigation is
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particularly important in this country, “..where we have a large number of
people who have had scant educational opportunities and who may not be
aware of their rights”, and that a broad approach to standing would “facilitate

the protection of the Constitution.”

In considering the City’s conduct, | have considered the case of MEC for
Health, Eastern Cape v Kirland Investments (Pty) Ltd 2014 (3) SA 481 (CC)
at para where Cameron J said: “.. there is a higher duty on the state to respect
the law, fo fulfil procedural requirements and to tread respectfully when
dealing with rights. Government is not an indigent or bewildered litigant, adrift
on a sea of litigious uncertainty, to whom the courts must extend a procedure
circumventing lifeline. It is the Constitution’s primary agent. It must do right,

and it must do it properly.”

Given the City’s conduct and aim to obfuscate the real issues, compounded
by its failure to comply with its own legislation, and, further compounded by
uploading several hundred of irrelevant pages and documents, | must express
my disapproval by considering a punitive cost order. Any other cost order

would not be justified under these circumstances.

In Electoral Commission v Mhlope and Others 2016 (5) SA 1 (CC) at para 130
the Constitutional Court held: “The rule of law is one of the cornerstones of
our constitutional democracy. And it is crucial for the survival and vibrancy of
our democracy that the observance of the rule of law be given the prominence
it deserves in our constitutional design. To this end, no court should be loath
to declare conduct, that either has no legal basis or constitutes a disregard for
the law, inconsistent with legality and the foundational value of the rule of law.

Courts are obliged to do so. To shy away from this duty would require a sound
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Jjurisprudential basis. Since none exists in this matter, it is only proper that we

do the inevitable.”

Before issuing the order which | intend to make, | need to record a few aspects
which | found warranting comment. Both sides employed senior counsel, the
respondent’s having employed the services of three counsel. | find that the
employment of senior counsel was warranted, subject to what follows. On the
first day of hearing, after lunch | was approached by counsel for the parties in
the corridor where the respondent’s senior counsel advised me that he would
not be able to complete his submissions on that day, namely 24 July 2025.
The application, in my view had been set down for two days, and, when |
enquired about 25 July 2025, senior counsel for the respondents advised me
that he would be in Lesotho the next day and asked whether the application

could stand down to the following week.

| declined the request, firstly because my acting appointment would end on 25
July 2025 and, secondly, perhaps more importantly, counsel in opposed
applications, let alone special motions, should follow the well-known practice
of being available for the whole week in which their case will be heard. | was
then asked whether the case could continue virtually on 25 July 2025. |
acceded to the request, the applicant’s senior counsel not having difficulty with
the request. On the morning of 25 July 2025 | was informed by Mr Manala, the
respondents’ one junior counsel that the senior counsel had contacted him
early that morning to inform him that he had no internet connectivity and could
not appear. That was the last | saw or heard from the senior counsel, and no
explanation has been proffered to me by the senior counsel for not having

foreseen the possibility of connectivity issues.
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I must also make of my disapproval at the City having employed three counsel
and who put up a completely unmeritorious defence to the applicant's case.
Ordinarily | would have debated this question with counsel but given the
absence of the respondents’ senior counsel and insufficient time, | find it
appropriate to send out a message to legal practitioners on prosecuting or
defending cases unmeritorious. The aim is not to discourage legal
practitioners from taking on cases where the line between meritorious and
unmeritorious case is thin, for fear of being ordered to pay the costs of the
litigation de boniis propriis but rather warn legal practitioner of the obligations
to the court and limited resources, let alone their client’s funds which may be

depleted for no good reason.

The Constitutional Court (“CC”) in Ex Parte Minister of Home Affairs v Lawyers
for Human Rights [2023] ZACC 34; 2024 (1) BCLR 70 (CC); 2024 (2) SA 58
(CC) (30 October 2023); See also: South African Social Security Agency v
Minister of Social Development (Corruption Watch (NPC) RF Amicus Curiae)
[2018] ZACC 26; 2018 JDR 1451 (CC); 2018 (10) BCLR 1291 (CC) (SASSA);
Public Protector v South African Reserve Bank [2019] ZACC 29; 2019 (6) SA
253 (CC); 2019 (9) BCLR 1113 (CC), expressed its displeasure towards the
legal practitioners pursuing litigation in the manner that the court found to be

in contrast with their ethical duties and said the following:

“[107] In Canada, the Court of Appeal for British Columbia held in Lougheed
that in an adversarial system the usual approach of judicial non-
intervention presupposes that counsel will do their duty, not only to
their client but to the court in particular. That duty, said the Court,

entails: “to do right by their clients and right by the court .... In this

context. ‘right’ includes taking all legal points deserving of
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consideration and not taking points not so deservind. The reason is

simple. Counsel must assist the court in doing justice according to

]

law”.

My Colleague states in his article that the rules of professional conduct
of the law societies of Canada contain provisions supporting a

conclusion that it is improper to advance a hopeless case.

In his article, Rogers J concludes, amongst others, in respect of the
ethical duties of counsel (which, self-evidently are of equal application

to attorneys; the emphasis is my own):

(a) Pleadings and affidavits must be scrupulously honest. Nothing

should be asserted or denied without reasonable factual

foundation.

(b) It is improper for counsel to act for a client in respect of a claim

or defence which is hopeless in law or on the facts.

(c) A necessary correlative is that counsel must properly research

the law and insist on adequate factual instructions.

(d) In principle counsel may properly conclude that a case is
hopeless on the facts though in general counsel cannot be

expected to be the arbiter of credibility.
(e) There is an ethical obligation to ensure that only genuine and

arguable issues are ventilated and that this is achieved without

delay.

(f) Misconduct of this kind must be assessed subjectively — the

question is whether counsel genuinely believes that the case is
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not hopeless and is thus properly arguable...” (own underlining

for emphasis).

Relying on an earlier decision on the issue of costs being awarded against the
legal practitioners, the Full Court of Gauteng Local Division in a judgment

dated 29 July 2024, penned by Mlambo JP, said the following:

“[25] In Multi-links Telecommunications Ltd v Africa Prepaid Services Nigeria
Ltd, this Division elaborated on the principles relating to an order of costs de

bonis propriis as follows:

“Costs are ordinarily ordered on the party and party scale. Only in exceptional
circumstances and pursuant to a discretion judicially exercised is a party
ordered to pay costs on a punitive scale. Even more exceptional is an order
that a legal representative should be ordered to pay the costs out of [their] own
pocket. It is quite correct, as was submitted, that the obvious policy
consideration underlying the court’s reluctance to order costs against legal
representatives personally, is that attorneys and counsel are expected to
pursue their client’s rights and interests fearlessly and vigorously without
undue regard for their personal convenience. In that context they ought not to
be intimidated either by their opponent or even, | may add, by the court. Legal
practitioners must present their case fearlessly and vigorously, but always
within the context of set ethical rules that pertain to them, and which are aimed
at preventing practitioners from becoming parties to a deception of the court.
It is in this context that society and the courts and the professions demand
absolute personal integrity and scrupulous honesty of each practitioner.”

(Citation omitted and emphasis added.)
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[26] The Court went on to explain the circumstances in which an order of
costs de bonis propriis can be granted against a legal representative as

follows:

“It is true that legal representatives sometimes make errors of law, omit to
comply fully with the rules of the court or err in other ways related to the
conduct of the proceedings. This is an everyday occurrence. This does not,
however, per se ordinarily result in the court showing its displeasure by
ordering the particular legal practitioner to pay the costs from his own pocket.
Such an order is reserved for conduct which substantially and materially
deviates from the standard expected of the legal practitioner, such that their
clients, the actual parties to the litigation, cannot be expected to bear the
costs, or because the court feels compelled to mark its profound displeasure
at the conduct of an attorney in any particular context. Examples are,
dishonesty, obstruction of the interest of justice, irresponsible and grossly
negligent conduct, litigating in a reckless manner, misleading the court, and

gross incompetent and a lack of care.” ...

“[28] ...In Ex Parte Minister of Home Affairs; In re Lawyers for Human Rights
v Minister of Home Affairs and Others, supra, the Constitutional Court

emphasised that-

“[llegal practitioners are an integral part of our justice system. They must
uphold the rule of law, act diligently and professionally. They owe a high ethical
and moral duty to the public in general, but in particular to their clients and to

the courts.”
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177.  Under the circumstances, | make the following order:

1.

The applicant is authorised to have dispensed with the forms and
services provided for in the Rules and hearing of this application as a

matter of urgency.

The imposition of cleansing levy by the First to Fourth Respondent
(the City) is hereby declared unlawful, invalid and is of no force and

effect and is accordingly set aside.

The declaration of unlawfulness and setting aside of the cleansing
levy, in paragraph 2 above includes relevant portions applicable to the

cleansing levy in the following documents:

a. 2024/2025 funding plan to improve the upfronted budget
position of the City, annexed as annexure FA7 to the founding
affidavit).

b. The 2024/2025 medium term revenue and expenditure
framework (annexed as annexure A to annexure FA10 to the
founding affidavit).

¢.  Council resolution dated 29 May 2025 (annexed as FA12 to the
founding affidavit).

d. Tariff policy with effect from 1 July (annexed as FA13 to the
founding affidavit).

e. The City of Tshwane Metropolitan Municipality Waste
Management By-law (annexed as FA16 to the founding
affidavit).

f. City of Tshwane Metropolitan Municipality Refuse Service

Schedule with tariffs for refuse removal services (annexed as
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FA16 to the founding affidavit).

In the event of the by-law in paragraph 3(f) above not having been
published as at date of this order, the City is prohibited from having it
published and is furthermore compelled to forthwith take all
reasonable measures to ensure that such by-law will not be published.
To the extent that publication has taken place, the City is ordered to
take immediate steps to retract the publication by way of a further
publication in which the previous publication City of Tshwane
Metropolitan Municipality Waste Management By-law is forthwith

withdrawn.

In the event that the City has activated its billing systems to render

accounts to residents and businesses with a cleansing levy:

a. The City is ordered to forthwith take all reasonable measures
and steps to ensure that residents and businesses are not
billed for the cleansing levy; and

b. To the extent that the City has already proceeded with the
billing systems and has rendered accounts to residents and
businesses with the cleansing levy, the City is order to forthwith
take all such reasonable steps and measures to ensure that the
accounts of the affected residents and businesses who have
been billed for a cleansing levy, are credited with an amount

equal to the cleansing leavy during the following billing cycle.
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6. The City is ordered to pay the applicant's costs on the scale as

between attorney and client, including senior counsel costs.

N/
\/e. T. AVWWAKOUMIDES, AJ

Acting Judge of the High Court
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