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WHO MAY GIVE THE ‘OK’ FOR OUTDOOR ADVERTISING ON A BUILDING? 

Body Corporate of the Overbeek Building, Cape Town v Independent Outdoor Media (Pty) Ltd and 
Others (4838/2021 ; 3491/2016) [2022] ZAWCHC 2 (21 January 2022) 

The Cape Town building on which a gigantic ‘Zuma Must Fall’ billboard was erected in 2016 is the subject of this 
judgment. It deals with a spat between the advertiser, the body corporate of the building and the City of Cape Town 
which that message triggered - but technically turned on a decision whether it was proper for the City to have made 
the by-law despite national legislation requiring ministerial consent in respect of the erection of buildings. The outdoor 
marketing, the Court held, was a function of the local authority, and insofar as the National Building Standards Act 
infringed on that function, it was unconstitutional. A victory for the City’s by-law making powers.  

The Judgment can be viewed here. 

FACTS 

The Cape Town building on which a gigantic ‘Zuma Must Fall’ billboard was erected in 2016 is the subject of this 
judgment. The body corporate of the Overbeek building (‘the body corporate’) and Independent Outdoor Media (Pty) 
Ltd (‘IOM’) had entered into two separate lease agreements in respect of advertising space on the building. The 
agreements were concluded during 1999 and 2000, and each would last for five years. These periods thus expired in 
2004 and 2005, respectively. In accordance with the relevant advertising by-laws and regulations that were in force at 
the time, authorisations were obtained from and given by the City for the utilisation of these two advertising spaces for 
the periods of five years respectively.  

In March 2016, the City initiated proceedings against the body corporate (being responsible for the building on which 
this advertising had been displayed) and against IOM (as party that erected the advertising) for the removal of these 
outdoor signage advertisements from the building. In these latter proceedings, both IOM and the body corporate 
opposed the relief sought.  These initial proceedings (dating from 2016) were determined together with the current 
application piloted by the body corporate.   

As far as the current proceedings were concerned, the body corporate launched an application for and order directing 
IOM to remove the advertising signs from the building, on the basis that the approvals for the signage had lapsed due 
to the effluxion of time and that the said advertising was in breach of the relevant municipal by-law and was therefore 
unlawful. 

IOM argued that the City’s relevant by-law had to be struck down as void as it was passed without obtaining the 
permission of the Minister of Trade, Industry and Competition. The  National Building Regulations Act (‘the Act’), in 
section 29, states as follows: “A local authority which intends to make any regulation or by-law which relates to the 
erection of a building, shall prior to the promulgation thereof submit a draft of the regulation or by-law in writing and by 
registered post to the Minister for approval.” 

The City, in turn, countered this stance and argued that in fact, the provision in the Act requiring the City to obtain 
permission from the Minister before it may pass the by-law was unconstitutional.  This because the Constitution grants 
autonomy to municipalities in respect of various matters in their jurisdiction, outdoor advertising regulation being one 
of them. 

HELD 

(As the judgment deals more with the law that applies between the division of powers between the national  
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government and local authorities, a full summary is not provided). 

 The Court agreed with the City’s claim that the disputed section of the Act “impermissibly infringes upon a 
municipality's power to legislate, is beyond parliamentary competence, usurps the powers of the courts, 
impermissibly regulates constitutional matters, and thus violates the doctrine of the separation of powers."  

 This is because the requirement to obtain ministerial consent places municipal by-laws on the same level as 
administrative decision-making. In other words, it gives the Minister control and a veto over original municipal 
legislation.  

CONCLUSION 

The relevant sections of the Building Standards Act that usurped powers of the municipality, as evidenced in this 
matter, was therefore unconstitutional.  

In addition, and since the lease agreement with IOM had long lapsed, IOM was ordered to remove the 
advertisements. 

 

 


