
P R O P E R T Y   L A W   U P D A T E 
 

| SUMMARY OF JUDGMENT |  

 

 
 

 

‘LIFE RIGHT’ HOLDERS CAN HALT FURTHER DEVELOPMENT IN RETIREMENT SCHEME 

Flower Foundation Pretoria Homes for the Aged NPC v Registrar of Deeds, Pretoria and Others 
(942/2020) [2022] ZASCA 8 (20 January 2022) 

Legislation passed to protect holders of life rights in retirement schemes has the effect that, unless their permission is 
obtained for further development on the land, such plans may not be proceeded with. If this is the scheme developer’s 
intention, careful planning will be necessary. This judgment illustrates that where the property’s title deed is endorsed 
to record the fact that a life right scheme exists thereon, as is prescribed, plans to develop ‘unused’ portions of that 
land is likely to hit snags.  

The Judgment can be viewed here. 

FACTS 

The Flower Foundation Pretoria Homes for the Aged NPC (‘Flower Homes’) owns Erf 578 Groenkloof, which 
measures some 1.0133 hectares. During 2001, it established a housing retirement scheme on the property (including 
life right occupation) and, as required by the provisions of the Housing Development Schemes for Retired Persons Act 
65 of 1988 (the ‘Housing Development Schemes Act’), the title deed was endorsed to reflect this.   

The development consisted of some 39 rental units, 10 cottages, 29 bachelor flats, 19 ‘life right’ units (where retired 
persons purchase the right to stay in a certain unit for their lifetime) and a communal hall.  As some of the purchasers 
purchased ‘life rights’ in respect of certain units on the property, the sale agreements were drawn in accordance with 
the prescriptions of the Act. 

During February 2018, Flower Homes held general meetings with the life-right owners, advising them of its intention to 
sell a portion of the property (on which the communal hall was situated). Flower Homes sought the consent of the life-
right owners in terms of section 4B of the Act but only two life-right owners gave consent, the majority withheld 
consent. (Section 4B, in essence, states that a sale of land free from the rights of the life right holders can only be 
achieved if at least 75% of such life rights holders consent thereto. Otherwise the sale will be void.)  

This despite, the Flower Homes entered into a deed of sale and an option agreement with DIY Systems during July 
2018. In terms of this agreement, Flower Homes proposed to sell a portion of Erf 578 to DIY Systems which the latter 
would use for a mixed development comprising of medical practitioners, offices and and/or residential units.  

The agreement was subject to the fulfilment of certain conditions relating to subdivision approval, municipal approval 
of the proposed development and Flower Homes obtaining the required consent.  

When the written consent of the life-right owners was not forthcoming, Flower Homes, through its attorney, wrote a 
letter to the life-right owners essentially demanding their consent. The letter informed them that their failure to give 
their consent in terms of section 4B would result in the launching of an application to court, and that those who 
withheld their consent would be liable for the costs of the application. The majority of life-right holders still refused to 
give their consent. 

Flower Homes then approached the Pretoria High Court for an order declaring, amongst other things, that: (i) the 
transaction between itself and DIY Systems did not transgress the provisions of section 4B of the Act; (ii) the consent 
of the holders of rights of occupation is not required for the proposed alienation of the portion of the property. The 
High Court dismissed the application and held that the consent of the life-right owners was required because the 
housing scheme was established on the entire property.  

https://www.saflii.org/za/cases/ZASCA/2022/8.html
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Flower Homes appealed to the Supreme Court of Appeal. It argued that the housing development scheme was 
developed only on a portion of Erf 578, which portion had 19 residential units that were occupied by the life-right 
holders. Therefore, the life-right holders’ housing interests in relation to the housing scheme was limited to the 
occupation of their respective units only. According to Flower Homes, the life-right holders’ rights of occupation would 
not be affected by the contemplated sale of the portion of land which they did not occupy. Consequently, it argued, the 
sale agreement between it and DIY Systems did not implicate and transgress the provisions of s 4B of the Housing 
Development Schemes Act. 

HELD 

 Section 4B of the Housing Development Schemes Act, which is headed ‘Alienation of land subject to right of 
occupation’, provides: 

“(1) Unless at least 75 percent of the holders of rights of occupation in a housing development scheme consent thereto the 
land concerned may not be alienated free from such rights: Provided that the holders of the rights of occupation shall in 
the case of such an alienation have preferent claims in respect of the proceeds of the sale of land, which claims shall, 
notwithstanding the provisions of any other law – 

 (a)    rank in priority over the claim of any mortgagee; and 

 (b)    be equal to the amount paid in terms of paragraph (a) of the definition of right of occupation. 

(2) Any alienation taking place without the consent of the holders as contemplated in subsection (1) shall be null and void.” 

 Against the clear wording of section 4B, Flower Homes’ contentions had to be rejected. This was because:  

1. When the housing development scheme was established in July 2001, the title deed to the property 
(Erf 578 Groenkloof measuring 10 133 m2) was endorsed in terms of section 4C (3) of the Act, stating 
on the title deed that “the property is subject to a housing development scheme as contemplated in 
section 4C(1)(A) of the above mentioned Act.”  Therefore, the housing development scheme was 
established on the entire property and not just a portion thereof. There is only one property and one 
title deed. 

2. Clause 1.1.1 of the purported agreement of sale contained a recordal that Flower Homes had 
established a housing development scheme for retired persons over the property described as “… Erf 
578 GROENKLOOF ... MEASURING 1,0133 HECTARES. This underscored the finding that the 
scheme was noted to exist in respect of the whole property.  

3. The sale agreement that the life rights holders entered into with Flower Homes recorded that the 
purchasers would pay a monthly levy to make provision for, inter alia, the roads and access 
maintenance; internal street lighting; costs relating to the provision of security services. This confirms 
that the life right holders were paying levies in respect of the maintenance of the entire property and 
not only a portion of the property they occupied, as alleged by Flower Homes.  

 Thus, Flower Homes’ contention that the life-right holders’ housing interests in relation to the housing scheme 
were limited to the occupation of their respective units only, disregarded the fact that the life-right holders 
bought into a scheme as described in the consolidated title deed. There was only one title deed in respect of 
Erf 578, and every inch of Erf 578 formed part of the scheme. If the scheme was intended to be used for 
residential purposes on part of the property only, the endorsement against the title deed would have stated 
that. 
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 The background is that the purpose of the Act is to regulate the alienation of certain interests in housing 
development schemes for retired persons. The Act falls within the category of what is often termed “social” or 
“consumer protection” legislation. Its object is to protect elderly or retired persons investing their savings in a 
housing development scheme from possible exploitation by a developer. As an example of this one may have 
regard to sections 2-4 of the Act, which provide in considerable detail what a contract for the acquisition of a 
housing interest by a retired person should contain: details as to exactly what he is acquiring and what his 
obligations will be, and also what other facilities or services will be provided. These sections also bind the 
developer to provide the facilities promised; if the landed property is unencumbered to keep it unencumbered; 
and to give an estimate, for a period of three years in advance, of what the upkeep of the scheme is likely to 
cost. So too, sections 4A, 4B and 4C give the holder of a right of occupation very considerable security by 
requiring the endorsement of that right against the title deed, and according that right priority over any other 
right, whether or not such other right has been registered or endorsed against the title deed, and irrespective 
of the time when such other right was registered and endorsed. The whole Act is designed to protect the 
rights and the interests of the retired persons and recognises the fact that the residents have a vested interest 
in the housing development scheme in which they have chosen to stay. 

 The life rights holders averred in their papers that they bought into the scheme, which presented a rustic 
retirement village, offering peace and tranquility on a large property consisting of open lawns, with a sense of 
community for the elderly people residing in the flats and cottages. Life-right holders invested their hard-
earned money into a lifelong right not only in the units they occupied, but also into the lifestyle which the 
housing scheme offered. They never anticipated that they were to spend a portion of what remained of their 
lives on the porch of a large commercial building site.  

 The text of section 4B must be interpreted purposively: The Housing Development Schemes Act was intended 
to provide protection to the life-right owners.  

CONCLUSION 

The appeal was accordingly dismissed. 


