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ILLEGAL USE OF PROPERTY: BITE THE BULLET AND PAY THE PENALTIES 

City of Johannesburg Metropolitan Municipality v Zibi and Another (234/2020) [2021] ZASCA 97; 
[2021] 3 All SA 667 (SCA) (9 July 2021) 

The property owners in this matter rented out rooms in their home to students and young professionals, rendering the 
property a “commune” for purposes of the relevant municipal zoning. They did not bother to comply with the zoning 
provisions and apply for permission or stop the letting business, but after years of receiving contravention notices from 
the municipality, decided to challenge the manner in which the municipality levied penalty rates – all the way to the 
Supreme Court of Appeal. The latter held that a municipality was entitled to levy a penalty rate  for illegal or 
unauthorised use, without first changing the category of the property on its valuation roll from ‘residential’ to ‘illegal or 
unauthorised’ use. Not only was the charging of the penalty aligned with the municipality’s policy; to hold differently 
would cause an unreasonable administrative burden on municipalities were it required that a supplementary valuation 
roll had to be published in respect of every unlawful use of a property.  

The Judgment can be viewed here. 

FACTS 

Mr and Mrs Zibi took transfer of a property in Auckland Park during June 2013. In addition to residing in the property 
with their two minor children, they commenced renting out two bedrooms in the house to students and young 
professionals. 

This use of the property rendered it a commune, a commercial concern, for purposes of that municipality’s zoning and 
valuation roll. In October 2016, the municipality sent a letter to the Zibis, notifying them of their wrongful and unlawful 
use of the property as a student commune, in contravention of the town planning scheme and zoning thereof without 
the necessary authorisation.  

Importantly, they were notified of their contraventions since 2013 based on several site inspections conducted by 
officials of the municipality, which resulted in a contravention notice, referred to as a TP19 Notice, which was sent to 
them on 4 September 2013. This notice called upon the Zibis to terminate their unauthorised use of the property by no 
later than 4 October 2013. 

In the same correspondence it was also stated that further site inspections were conducted on the property on 3 
August 2014, 16 November 2014, 31 January 2015, 20 June 2015 and 9 October 2016. These site inspections 
confirmed that the unauthorised use of the property continued unabated. 

From October 2015 to date, the municipality had levied rates on the property in the form of a penalty for the illegal and 
unauthorised use of the property, despite the fact that the zoning category of the property remained ‘Residential 1’ on 
the municipality’s 2013 and 2018 valuation rolls. 

On 10 October 2018, the municipality obtained an order in the Johannesburg High Court interdicting the Zibis from 
using the property in contravention to its residential zoning within 30 days of the date of the order. No appeal had 
been made against that order and it remained in force. 

The present matter is an appeal to a separate application launched by the Zibis in November 2018, challenging the 
municipality’s penalty tariff.  The High Court found in favour of the Zibis and endorsed their argument that the 
municipality was not entitled to levy a rate in the form of a penalty on residential property for illegal or unauthorised 
use, without first changing the category of the property on its valuation roll or supplementary roll, from ‘residential’ to  
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‘illegal or unauthorised’ use. 

The municipality appealed. 

HELD 

Validity of the penalty 

 The power of a municipality to raise a surcharge over and above a rate it levies in respect of a property, is 
guaranteed by section 156(5) of the Constitution, which provides that ‘[a] municipality has the right to exercise 
any power concerning a matter reasonably necessary for, or incidental to, the effective performance of its 
functions’. It immediately becomes evident that the consequence of having an original power is that a 
municipality’s power to levy rates is not dependent on enabling national legislation as it is derived directly from 
the Constitution. It follows therefore that the imposition of a penalty against property owners, as has happened 
in this case, is necessary and incidental to the effective performance of the municipality’s functions and 
services. 

 Nonetheless, section 75A(1)(a) of the Municipal Systems Act bestows a general power upon a municipality to 
‘levy and recover fees, charges and tariffs in respect of any function or service of the municipality’. In terms of 
section 75A(2) the fees, charges or tariffs are levied by a municipality by a resolution passed by the municipal 
council, with a supporting vote of a majority of its members. 

 A municipality is obliged in terms of section 74 of the Municipal Systems Act, to ‘adopt and implement a tariff 
policy on the levying of fees for municipal services provided by the municipality itself or by way of service 
delivery agreements, and which complies with the provisions of this Act . . . and any other applicable 
legislation.’ This provision must be read together with subsections 3(1) and (2) of the Municipal Property 
Rates Act (‘MPRA’) which obliges a municipality to adopt a rates policy on the levying of rates on rateable 
property which takes effect on the effective date of the first valuation roll prepared by the municipality, and 
which must accompany the municipality’s budget for the financial year concerned. 

 Based on the various legislative provisions and established principles, it is beyond any doubt that a 
municipality’s powers to levy a penalty in respect of the use of any property within its jurisdiction, is not ultra 
vires its powers, provided it does so as part of a validly adopted property rates policy.  

Was the municipality obliged first to publish amended rolls before levying the penalty? 

 The Zibis submitted that in terms of the MPRA and the municipality’s rates policy, the rating of the property is 
done in accordance with the category of the property as set out in the municipality’s valuation roll. It therefore 
followed that before an illegal or unauthorised tariff can be levied, the municipality was obliged to first update 
the category of the property on its valuation roll. To the contrary, the municipality contended that the property 
rates policy was properly applied and there was no requirement that there should first be a re-categorisation 
before the application for a penalty tariff. 

 The municipality in this matter validly adopted and implemented a property rates policy in accordance with the 
provisions of subsections 8(1) to (3) of the MPRA. Applying that policy, the municipality then levied different 
rates for different properties for the relevant period of 2015-2016. 

 The imposition of the higher tariff regarding rates payable on residential property, which was used for a 
purpose other than its authorised purpose does not require a re-categorisation. The penalty or higher tariff the 
municipality validly imposed in respect of the Zibis’ property only sought to address the current situation to the  
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extent and for the duration of the illegal land use in operation.  

 In any event, to hold differently would cause an unreasonable administrative burden on municipalities - if a 
supplementary valuation roll had to be published in respect of every unlawful use of a property.  

CONCLUSION 

The appeal was accordingly upheld. 

 


