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SECTIONAL TITLE OWNERS’ VARIOUS DEBTS: IT CANNOT ALL BE CLAIMED BACK BY 
THE BODY CORPORATE UPON THE DEBTOR’S SALE OF THE UNIT 

The Body Corporate Marsh Rose v Steinmuller and Others (A5002/2020) [2021] ZAGPJHC 440 (23 
September 2021) 

Before an owner of a unit in a sectional title scheme can achieve transfer of his unit to a purchaser, a levy clearance 
certificate must be obtained from the body corporate. This certificate confirms that levies are paid up as at date of the 
transfer or, at least, that adequate provision has been made for the payment thereof. This is a handy tool in the hands 
of body corporates to ensure receipt of outstanding funds. But, as this judgment shows, the body corporate has to 
issue the certificate if the amount of outstanding levies is addressed, and it cannot insist that other debts relating to 
the seller, such as judgment debts and legal fees relating thereto, are paid before the clearance certificate is issued.  

The Judgment can be viewed here. 

FACTS 

Steinmuller bought a unit in the Marsh Rose sectional title scheme at a judicial auction on 30 January 2018 and 
complied with the conditions of the sale in execution. The registered current owner (and judgment debtor) was in 
arrears with levy payments. 

When the conveyancers approached the body corporate of Marsh Rose for figures for purposes of obtaining a levy 
clearance certificate required in terms of section 15B(3)(a)(i)(aa) of the Sectional Titles Act (’STA’), the amount 
claimed amounted to some R313K. This amount did not comprise exclusively of levy amounts due to the body 
corporate, but was also made up of a judgment debt and un-taxed legal costs against the registered owner. The body 
corporate contended that section 15B of the STA allowed it to secure payment of all amounts owing in respect of the 
unit upon transfer of the property into the name of the transferee.  

This stance was disputed by the purchaser. It accordingly tendered to give security to the body corporate in the 
amount of R150,000.00 for the clearance certificate to be issued. The body corporate refused to accept the security 
as being insufficient as to both the amount and form. It insisted on the full amount to be paid ‘in protest’ so that the 
purchaser could later then attend to the disputed amount of cost.  

The purchaser then approached the court and was successful. This matter deals with the body corporate’s appeal to 
the Johannesburg High Court against the earlier judgment. 

HELD 

 Section 15B (3)(a)(i)(aa) of the STA provides: 

“The registrar [of deeds] shall not register a transfer of a unit or an undivided share therein unless there is 
produced to him ─ 

 (a) a conveyancer's certificate confirming that as at date of registration ─ 

  (i)(aa) if a Body Corporate is deemed to be established in terms of section 36(1), that Body 
  Corporate has certified that all moneys due to the Body Corporate by the transferor in respect 
  of the said unit have been paid, or that provision has been made to the satisfaction of the  
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  Body Corporate for the payment thereof;…” 

Make provision for the payment of the debt 

 The provisions of the STA do not support the far-reaching interpretation contended for by the body corporate. 
First, it does not allow other debts to be claimed.  In addition, it does allow for “provision” to be made.  

 This section, when construed in a business-like and common-sense manner, allows for the transferor, instead 
of making actual payment as at the date of registration, to make provision for the payment of the debt 
provided it is to the satisfaction of the body corporate. This has the advantage that it will avoid the 
consequences of payment under protest, namely, costly and unnecessary litigation to reclaim what is not due. 

 The legislature must have been aware that the monies due to the bodies’ corporate could be disputed on 
bona fide grounds, which could be an obstacle to the transfer of property and the embargo could amount to an 
arbitrary deprivation of property where, as in the present case, the property owes substantial amounts which 
are disputed. 

 The indebtedness of Steinmuller is admittedly in respect of arrear levies only and that only arises upon the 
transfer of the property, nothing will prevent the body corporate from joining other parties in the action or 
contemplated arbitration to claim the other monies due to the body corporate. 

 To hold otherwise would mean that bodies corporate, which have raised charges to an account of the owner 
without any lawful right to do so, may withhold transfer of the unit indefinitely to secure payment of disputed 
monies that may turn out not to be due. This could hardly have been the intention of the legislature. 

Payment provisions to be to the satisfaction of the body corporate 

 Section 15B allows for payment arrangement to be made “to the satisfaction of “ the body corporate, but 
without specifying what form of security is needed. The body corporate is not required to satisfy itself by any 
particular method or means. 

 There can be no question that the decision of a body corporate would be amenable to challenge if the body 
corporate does not act in good faith; it refuses to exercise any real discretion at all; or if its discretion is 
exercised in a manner prejudicial to the interest of the owner. The body corporate must exercise its discretion 
according to the rules of reason and justice. It must exercise an honest judgment and its decision to reject the 
payment provision must be based on reasonable grounds. The onus rests on it to prove that it is entitled to the 
disputed amount. The body corporate cannot contend for a payment in full ‘under protest’. As Sishi J found in 
YST Properties CC v Ethekwini Municipality and Other, such payments are not conditional and constitute full 
payment of the debt owed. The onus then rests on the person paying the debt to establish, in other 
proceedings, that the amount paid was not actually due and should not have been paid. This would have the 
effect of reversing of the onus which rests on the body corporate to prove the amount due to it. Additionally, 
the Court here had already made provision for proceedings to be instituted by the body corporate for it to 
establish not only the amount due to it but also the party liable for such amount. 

 The form of security which was ordered by the Court a quo was unconditional, irrevocable and will earn 
interest. It took account of the amount which may, in totality be due, to the body corporate by all parties, not 
just the transferor. The Court a quo was correct, in this Court’s view, in finding that the payment provision was 
objectively reasonable and the body corporate ought to have been satisfied with the security offered and  



P R O P E R T Y   L A W   U P D A T E 
 

| SUMMARY OF JUDGMENT |  

 

 
 

 

 

issued the clearance certificate. 

 In the light of the aforegoing, the Court a quo was entitled to assess whether the security in the form tendered 
by Steinmuller was sufficient to oblige the body corporate to issue the clearance certificate under the 
circumstances.  

CONCLUSION 

The appeal was dismissed with costs. 


