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MAY MUNICIPALITIES ADD “SPLUMA CONDITIONS” BEFORE ISSUING A TRANSFER 
CLEARANCE? 

Glencore (Pty) Ltd and Others v Steve Tshwete Local Municipality and Others (2607/2019) (18 
January 2021) 

A very itchy issue in the real estate industry at present relates to the question whether a municipality has the power to 
impose further conditions, in addition to the requirement to obtain a municipal rates clearance certificate, before giving 
its permission for transfer. The judgment deals with systems applied by certain municipalities in Mpumalanga and that 
deeds registry, but will influence further opposition to these so-called “SPLUMA certificates” which other municipalities 
country-wide seek to introduce as a prerequisite to allowing transfer.  

FACTS 

Glencore Operations South Africa (Pty) Ltd and three other mining companies (‘the mining companies’) sought to 
transfer property into their names for purposes of mining thereon. The properties were located within the municipal 
areas of the Steve Tshwete Local Municipality, the Govan Mbeki Local Municipality and the Emalalheni Local 
Municipality respectively. 

Upon applying for clearances to transfer their land, it appeared there were” virtually insurmountable obstacles” 
imposed by certain sections of the Municipal Planning by-laws adopted by the three local authorities respectively, 
pertaining to the registration of transfer of the properties.  Although the wording in the disputed by-laws of the three 
local authorities differ, they are similar in their reach. In each instance the relevant provision prohibits a person from 
applying to the Registrar of Deeds for registration of transfer of a land unit unless the municipality has issued a 
certificate - in terms of that (disputed) section of the by-law - to the effect that that local authority’s prerequisites for 
transfer have been met. The practical effect was that, in order to apply for a “SPLUMA certificate” required for transfer, 
an applicant must obtain a rates clearance certificate and a certificate of occupancy issued in terms of the Building 
Standards Act, in addition to proof of compliance with the other requirements of the by-laws. This involves, amongst 
other things, following the usual steps to obtain a municipal clearance, as well as approved building plans, facilitating 
an inspection of the properties by the building inspector and a zoning certificate (for the occupancy certificate).   

In turn, the Registrar of Deeds, Mpumalanga, requires that a certificate must be lodged with the application for the 
transfer, failing which the transfer is rejected. There is no statutory provision that prescribes this action by the 
Registrar. It is based on a policy decision to accommodate the municipalities.  

The specific problems that arose in order to obtain these “SPLUMA certificates” stemmed from, amongst other things: 
(i) the fact that the respective properties were not within a municipal area and therefore not within the ambit of a town 
planning scheme when they were first occupied and/or built on; (ii) a zoning certificate could not have existed in 
respect of those properties because they were not zoned. They were and are farm portions in areas that are still rural 
and building plans were not required before; (iii) occupancy certificates in terms of the Building Standards Act were 
neither required nor issued for the companies’ properties at the time of their occupation. This rendered it almost 
impossible to now secure zoning and occupancy certificates in respect of these properties for purposes of a ‘SPLUMA 
certificate’.   

The mining companies thus sought relief from the Court, arguing that: 

 The legislative competence of the municipalities with regard to “municipal planning” does not extend to 
regulating transfer of properties. Restrictions such as those imposed by the impugned provisions can only be 
imposed by national legislation; for example, section 118 of the Systems Act read with section 53 of the  



P R O P E R T Y   L A W   U P D A T E 
 

| SUMMARY OF JUDGMENT |  

 

 
 

 

Spatial Planning and Land Use Management Act (“SPLUMA”), two provisions which can be described as the 
inter-face between deeds registration, municipal financial management and municipal spatial planning. 
(Section 118 of the Systems Act relates to the obligation to obtain a municipal clearance before transfer of a 
property may take place and section 53 of the SPLUMA, in turn, deals with development transfers and 
requires certification by the municipality that all the development conditions have been complied with.) 

 The impugned provisions are vague and arbitrary because they impose an unconstitutional burden on the 
mining companies' in respect of the intended transfer of their properties in violation of section 25 of the 
Constitution. This results in an arbitrary deprivation of an incidence of ownership, namely the right to alienate 
property. 

 The impugned provisions are contrary to the constitutional requirement that a desired result should be 
achieved by the means least damaging to the constitutional right in question. Therefore the impugned 
provisions should be declared invalid on the principle of legality because they are not authorised by SPLUMA 
and are in conflict with section 118 of the Systems Act.  

The municipalities opposed the application, arguing that: 

 They are, respectively,  empowered by the Constitution, the Local Government: Municipal Systems Act (“the 
Systems Act”) and the SPLUMA to promulgate by-laws to regulate and control municipal planning, enforce 
municipal planning and enforce an adopted land use scheme;  

 As local municipalities, they are entitled to place a restriction on property owners within its area as a means of 
enforcing of municipal planning;  and 

 The restrictions that a local municipality is entitled to place on property owners include a restriction that 
prohibits the property owner to achieve registration of transfer of a property (in the municipality’s jurisdiction) 
unless certain provisions of the local municipality’s land use scheme have been complied with.  

It was further submitted that inasmuch as this additional requirements for clearance certificates constituted a 
deprivation of rights, it was no more onerous than the mining companies’ obligation in terms of the common law, 
spatial planning legislation, environmental legislation and mining legislation to use their property in accordance with 
the prescripts of the law. The by-law, so it is submitted, did not cast an additional burden on property owners in this 
respect.  

HELD 

Do the by-laws infringe section 25(1) of the Constitution?  

 Section 25(1) of the Constitution provides that ‘(n)o-one may be deprived of property except in terms of law of 
general application, and no law may permit arbitrary deprivation of property.”  

 The impugned by-laws place an embargo on the registration of transfer of immovable property until the 
requirements of the by-laws are met.  

 Section 118 of the Local Government: Municipal Systems Act, 3 of 2000 has a similar effect as it requires 
payment of municipal debts before a transferring-owner can register transfer of ownership of immovable 
property by the Registrar of Deeds. In this regard our courts have held that the obstacle to transfer created in 
section 118 is indeed a substantive obstacle to alienation and constitutes a deprivation of property within the 
meaning of section 25(1). Similarly, in the present matter, the impugned by-laws create an embargo during  
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which the Registrar cannot register the transfer of the property.  

 But the impugned by-laws in this matter go even further in their requirements for the embargo to be lifted than 
section 118 of the Systems Act, in material respects, to require: (i) a certificate of a conveyancer in respect of 
payment of funds due to the municipality; (ii) no time limit is imposed in respect of the funds owing to the 
municipalities; (iii) additional requirements are imposed; and (iv) the impugned provisions require proof of the 
payment of any contravention penalty.  

 In the premises the impugned provisions of the municipal by-laws constitute a substantial obstacle to 
alienation and a deprivation of property within the meaning of section 25(1) of the Constitution.  

Is the deprivation arbitrary? Do the impugned by-laws provide ‘sufficient reason’ for the deprivation or are 
they procedurally unfair? 

 The Constitutional Court has stated before that “…deprivation of property is arbitrary within the meaning of 
section 25 of the Constitution if the law in issue either fails to provide ‘sufficient reason’ for the deprivation or 
is procedurally unfair. To determine whether there is sufficient reason for a permitted deprivation, it is 
necessary to evaluate the relationship between the purpose of the law and the deprivation effected by that 
law… A mere rational connection between means and ends could be sufficient reason for a minimal 
deprivation. However, the greater the extent of the deprivation, the more compelling the purpose and the 
closer the relationship between the means and ends must be.”  

It is accepted that:  

o The owner of a building which is, or is to be, erected on mining property and which is, or is to be, used 
exclusively for the operation of a mine or any works or machinery is exempted in terms of section 2(6) 
and (7) of the Building Standard Act.  

o Occupancy certificates are not required in terms of the Building Standard Act and could not have 
been issued for the mining companies’ properties (being mining properties).  The requirement of an 
occupancy certificate therefore could not be objectively met by the Applicants.  

 In the circumstances: (i) The relevant provisions of the by-laws of the three local authorities do not apply to 
buildings as envisaged in the section 2(6) and (7) exemptions of the Building Standards Act which properties 
are situated on mining property and which are used or to be used exclusively for the operation of a mine. (ii) 
Sub-section (2)(a) of all three impugned provisions require a conveyancer’s certificate that “funds” have been 
paid. This is a certificate in addition to the certificate required by section 118 of the Systems Act, this being 
issued by the municipality. The purpose of the additional certificate in section (2)(a) is not legitimate and it 
asks for a conveyancer to certify to facts that are peculiarly within the knowledge of the municipality.  

 The deprivation is accordingly arbitrary in so far as the municipalities interpret these provisions of the 
impugned by-laws to authorise the municipalities’ demand for an occupancy certificate, a zoning certificate 
and approved building plans in respect of the mining companies’ properties.  

Does the municipalities’ legislative competence extend to regulating transfer of properties? 

 The Constitution allocates legislative power between national and provincial governments on the basis of the 
subject matter of the legislation. Schedules 4 and 5 of the Constitution contain lists of subjects known as a 
“functional area” of a municipality for these purposes. 
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 On an investigation of these provisions, it is clear that the legislative competence of the national and provincial 
government in respect of the listed local government matters is limited to the passing of so-called framework 
legislation. The legislative power of the municipalities is subject to the framework legislation and a conflicting 
by-law is invalid. In the present matter, the impugned provisions are neither original powers of the 
municipalities, nor are they assigned in terms of applicable national or provincial legislation. 

 Our courts have held that the process of land registration is a matter unequivocally dealt with in national 
legislation, namely the Deeds Registries Act, and that “(t)he regulation of land tenure and registration, 
including land reform, are matters which require uniform regulation across the Republic and which therefor 
cannot be effectively regulated by provinces.  In the premises, “the national competence with regards to 
deeds registration (including registration of transfer of properties) is not a municipal function. In consequence, 
a municipality may not regulate registration of transfer of properties. It is part of the plenary powers of the 
national legislature….  However, since SPLUMA does not authorise detailed municipal planning by-laws, 
there is no statute into which a municipal power for municipalities to regulate transfer of property can be read. 
The registration of transfer of property has been expressly regulated by the Deeds Registries Act of 1937 and 
section 118 … There is thus no room even for an implied municipal power to regulate the Registrar’s statutory 
power to register transfer of properties.”  

 The certificate to “transfer” a land unit “in terms of any law” referred to in the impugned provisions clearly 
refers to section 118 of the Systems Act. The impugned provisions therefore seek to build on section 118(1) 
by imposing further requirements for the registration of properties. In so doing, they undoubtedly undermine, 
and place an additional burden on the capacity of the Applicants to satisfy section 118(1). In effect, the 
additional requirements constitute an amendment of section 118. They are not a separate set of requirements 
applying parallel to section 118. The transferor cannot comply with section 118 separately. The transferor 
cannot submit the section 118 certificate to the Registrar of Deeds without a municipal certificate in terms of 
the impugned by-laws.  

 The impugned provisions of the municipal by-laws are further contrary to the constitutional requirement that a 
desired result should be achieved by means least damaging to the constitutional right in question. Section 
118(1) and (3) of the Municipal Systems Act and section 53 of SPLUMA offer sufficient safeguards to ensure 
compliance with the transferor’s obligations in respect of municipal debts before transfer of property is 
registered.  

CONCLUSION 

In the premises, the impugned by-laws are invalid on the principle of legality in so far as they prescribe prerequisites 
for the transfer and registration of immovable property, because it is not authorised by any empowering provision and 
are in conflict with section 118 of the Systems Act. It is also inconsistent with section 25 and section 156 of the 
Constitution.   

 


